On 28 May 2002, Belgium became the second
country to decriminalise euthanasia, i.e. the act of
"intentionally ending a person's life at the latter's
request" because of his state of health.

After twenty years® of applying the Belgian law on
euthanasia, and given the current critical debates
on the subject, it is essential to take stock of the
practice of euthanasia in Belgium and draw some
perspectives on its recent and future
developments.

I. HISTORICAL

In 2002, the Belgian Parliament decriminalised euthanasia for adults by introducing an exception to
the criminal prohibition on intentionally ending the lives of others.

According to the authors of the law, the objective of this decriminalisation of euthanasia was twofold:

» to offer an exceptional solution to patients with a “serious and incurable" desease causing them
“constant, unameliorateable and unbearable suffering",

= putting an end to the covert euthanasia then practised
The means to achieve these objectives are also of two kinds:

= exceptionally allow a doctor to end a patient's life on his request, albeit under strict conditions,
both from the point of view of the patient's condition and the procedure to be followed

» ensure compliance with this legal framework through systematic and rigorous monitoring by the
Federal Commission for the Control and Evaluation of Euthanasia (hereafter briefly: “the Control
Commission").

Since its adoption in 2002, Belgian law has allowed euthanasia on the grounds of psychological
suffering, whether or not associated with physical suffering.

In 2014, the law was extended to minors, without age limit but “endowed with the capacity for discern-
ment".®



II. 'THE LAW IN PRACTICE

Two decades of legal practice of euthanasia in Belgium allow us to compare the arguments put
forward by the authors of the law on euthanasia in 2002 with the fundamental trends observed
since then, particularly concerning the profile of patients who have died by euthanasia.

The raw annual figures and the Control Commission's biennial reports will serve as our guidelines
in this confrontation.

1. " Eutbanasnia is an txtyﬁ'om[ “solution...”

In fifteen years, from 2003 (the first year of complete application of the law) to 2018, the number of
euthanasia cases reported to the Commission has increased tenfold.
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“ Besides the decrease

In 2021, 2699 people died by euthanasia or one in forty deaths in Belgium.
recorded in 2020 due to the COVID-19 health crisis, Belgium records yearly a constant increase in

reported euthanasia.

There is a significant but narrowing gap between the number of euthanasia involving Dutch-speaking
and French-speaking patients. In 2021, 74% of declarations were written in Dutch against 26% in
French.

In addition, the proportion of euthanasia performed at the patient's home (54% in 2021) tends to grow
compared to euthanasia performed in hospitals or retirement homes.

Finally, the proportion of euthanasia carried out on unconscious people, based on an advance
declaration, remains extremely minority (less than one per cent in 2021).



2. "... to elieve severe syffening’

= Being at the end of life is not a condition for access to euthanasia

16% of patients euthanized in 2021 didn't expect to die shortly. However, the proportion of
euthanasia performed on people who weren't at the end of life has grown significantly over the
years; statistically, its number doubled in the last ten years.

Similarly, a significant proportion of relatively young people died by euthanasia in 2021. A third
of officially euthanised people were under 6o0.

= Suffering is considered in an essentially subjective way

From its first report, the Control Commission believes that the “unbearable nature of suffering is
largely subjective and depends on the patient's personality, his ideas and his values"."”

In the Commission's view, patients have the right to refuse treatment of their pain (including
palliative) and concomitantly to request euthanasia because of the unappeasable nature of their
suffering.©

= Euthanasia for “polypathologies": a recurring and troubling category

After cancer, polypathologies represent the second type of disease mentioned in the Commission
reports, with nearly one-fifth of deaths by euthanasia in 2021.

Polypathologies refer to “a combination of suffering caused by several chronic affections that

progress to a final stage".”” Among these, the Control Commission mentions:

-decrease in eyesight
-hearing impairment
- gait and mobility disorders

-incontinence related to renal failure

Suffering leading to a loss of autonomy or even social exclusion is considered unameliorateable.

The Control Commission states, however, it is not in a position to verify the reality of the

pathologies mentioned in the doctor's statements.®

= Euthanasia for psychiatric illness: what about the incurable nature?

In Belgium, several dozen cases of reported euthanasia yearly concern patients suffering from

psychiatric conditions such as depression or autism®.

Many psychiatrists question the definitively incurable nature (a legal condition for euthanasia

practice) of certain psychiatric diseases such as depression.*



3. " The practice of ewthanasia in Belgium is subject to stringent control’

= The conditions of the law are partially inoperative

Many doctors interpret the coexistence of suffering and severe and incurable ilinesses subjectively
and expansively (see: the previous point).

The opinion sought from a second (or third) doctor is also non-binding.

= The Commission's control of the law is largely ineffective

The Control Commission's mission is to verify compliance with the conditions of the law for each
reported euthanasia and to evaluate the practice thoroughly.

This control is nevertheless mainly rendered ineffective by various elements:

The Commission accepts that it monitors compliance with the law solely based on the doctors'
declarations, without being able to verify the information transmitted to it;

Doctors who are members of the Commission and who practice euthanasia face severe
conflicts of interest when they have to assess the conformity of the euthanasia they've
performed;

The Commission admits that it does not have the means to control non-reported (and,
therefore, illegal) euthanasia;

More broadly, the Commission accepts that the financial and human resources available to it
(involving examining of more than 200 files in a meeting of two to three hours) prevent it from
carrying out a detailed analysis™”.

We also note that the Commission's control takes place a
posteriori, once the patient has died. In that role it is in the
position of the first judge because it is supposed to carry
out the initial verification and subsequently to transmit the
file to the judicial authorities in case of doubt about the
legality of an euthanasia.*? The fact is that, until today,
the Commission referred only one case to the Public
Prosecutor's Office.

= The number of non-reported euthanasia has not decreased since decriminalisation

Several studies show a significant discrepancy between the proportion of reported and de facto
euthanasia, as well as between consensual and non-consensual euthanasia:
26% of the euthanasias carried out in 2013 in Flanders were not consensual (Chambaere et al.,
2015)(13)
and in 35.5% of cases that year the Control Commission was not informed (Dierickx et al.,

2018)™



4, "Euthanasia is a r'g6t; the doctor must respect the patient's autonomy”

* aright to euthanasia is inexistent

Recall that the Belgian law of 2002 decriminalises euthanasia as an exception to the prohibition
of killing.

Therefore, if the patient can ask a doctor to end his or her life by euthanasia, he has no subjective
right to obtain euthanasia.

= euthanasia and the paradox of autonomy

The autonomy of the individual widely justifies the legitimacy of access to euthanasia. However,
this practice does not concern the patient alone but, on the contrary, necessarily requires the
involvement of third parties. These include, in particular, the doctor ending the patient's life and
the other caregivers who participate in the euthanasia.

Euthanasia cannot, therefore, be considered solely through the register of the patient's autonomy

but must also be evaluated in the light of its impact on the people called upon to participate in it

(15)

(in particular psychologically)*®’ and, more broadly, on society.

= Respect for the freedom of conscience of caregivers remains fundamental

Because of the non-medical nature of euthanasia and its
incompatibility with medical ethics and the Hippocratic
Oath, Belgian law recognizes the freedom of conscience

of the doctor and any person who does not wish to
participate in euthanasia.®®
The latest amendment to the Belgian law voted in March

(27)

2020"” nevertheless infringes on this freedom of

conscience, by forcing health institutions to accept the

practice of euthanasia within them.®®

By denying any collective dimension to freedom of conscience, Belgian law now makes it impossible
for any caregiver working in Belgium who chooses not to end artificially human life to practice his
profession in a hospital or a retirement home."




5. Entbanasia mabes z't‘/amfﬁ' b die with dynity’

Considering euthanasia as the only way, in some cases, to guarantee a dignified death refers to a
false alternative between the choice of euthanasia and that of the patient's suffering.

This conception completely ignores the solutions offered today by palliative care, which allow
effective and comprehensive management of the patient's pain and suffering through a constant
and multidisciplinary accompaniment (medical, social, psychological, existential, even spiritual) until
death. Palliative care involves a joint refusal of therapeutic relentlessness and of euthanasia®®.

Dignity is intrinsic to every human being, regardless of his vulnerability. It is thus a misconception to
make the degree of dignity of the person dependent on his state of health or his degree of
independence, or even on the choice to die by euthanasia.

6. "Exthanasia is 4 frecdom, 4 choice; no one can be foreed to
euthanasid’

The will of an individual to end his life is an aspect of freedom, in the
usual (and not legal) sense of the term.

= How can we assess the voluntary nature of the request for euthanasia?

The assessment of the “voluntary, thoughtful and repeated" nature of the request for
euthanasia, as provided for in Belgian law, may prove difficult in practice, particularly regarding
the absence of "external pressure”.*”

A significant risk exists that the request for euthanasia originates from a loss of self-esteem or
even from an existential loss of the sick person facing his life's end.

Faced with these feelings which associate euthanasia with the preservation of the dignity of the
person, it is necessary to ensure that they do not arise from the pressure — explicit or implicit —
placed by the family, relatives, the medical profession or the press (through media coverage of
particular cases). The patient may grow to believe that staying alive and dying in a natural way
would be an undignified, even selfish choice. He may well as the feeling of being a "burden" to
his loved ones.

= Euthanasia for mental disorders and the coherence with suicide prevention

The legal practice of euthanasia on people with psychiatric conditions such as depression (see the
Tine Nys case)® raises the question of its compatibility with the public policies for suicide

prevention put in place by the authorities:

How can we design a coherent and effective policy to help and support people with suicidal
ideation when we present euthanasia as an ultimate "therapeutic" option ?




CoNcLusIoN — An evaluation of the Belgian law on euthanasia is urgent

Twenty years after its adoption, the outcomes of the Belgian law on euthanasia lead to a double
conclusion of failure:

* the Commission's monitoring of compliance with legal requirements is deficient

* the number of non-reported euthanasia cases has not decreased and remains a real concern

Therefore, the arguments provided in 2002 to justify the decriminalization of euthanasia are now
obsolete.

More broadly, the Control Commission's reports show a trend of double normalization of death

by euthanasia in Belgium:

» yearon year, the total number of euthanasia cases continues to increase

= the conditions for access to euthanasia (in particular regarding the patient's state of health) are
constantly being extended, both from the point of view of their application by doctors and their
control by the Control Commission.

This normalisation of euthanasia in Belgium also echoes the trends observed abroad, where

(22) (23)

euthanasia is decriminalised, such as in the Netherlands* and Canada

Based solely on the idea of the individual's autonomy, euthanasia may have a damaging impact on
the relatives confronted with it, on the caregivers called to participate in it, and on those who are
also terminally ill but do not want to end their lives.

Perspectives and frofml}

Various political actors demand further expansions of the law on euthanasia, such as:

= euthanasia of people with dementia, based on an earlier declaration®*

= euthanasia no longer related to the state of health but to the "fatigue of living" of the person®®

These proposals would lead to a decriminalisation of euthanasia in Belgium, initially linked to criteria
of health status, towards the recognition of a "right to commit suicide" by the hand of others.

The extensive practice of euthanasia in Belgium has made it impossible to implement a fair policy

of support for patients at the end of life through palliative care, especially when the availability of
t(zG)_

this care remains constrained by the budge

After twenty years of legal practice of euthanasia in Belgium, it seems urgent to carry out a
genuine and complete evaluation of the 2002 law, so that decision-makers can take into
account that strict control of euthanasia as an exceptional solution is hardly possible.
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